ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
AMENDING, REPEALING AND RECREATING AND CREATING RULES

The State of Wisconsin Natural Resources Board proposes an order to amend NR 103.03(1)(9),
103.04(4) and (11), 103.05(3) and 103.08(1) and (3)(b); torepeal and recreate NR 103.08(4); and to
create NR 103.07(1m), (4) and (5), 103.08(1k), (3)(g) and ch. NR 350 relating to wetland compensatory
mitigation.

FH-47-00

Summary Prepared by Department of Natural Resources

Statutory authority: ss. 281.15, 281.37 and 227.11(2)(a), Stats.
Statutes interpreted: s. 281.37, Stats.

Wisconsin Act 147 of 1999 was signed into law on May 10, 2000, and includes two main components —
enforcement authority and authority to consider wetland compensatory mitigation in permitting/approval
decisions. The law granted the Department authority to enforce conditions of its water quality certification
decisions, and this measure went into effect upon signing. For compensatory mitigation, the law granted
general authority for the Department to consider mitigation projects in its decisions, and called for the
Department to write rules for both the process and the specific requirements for compensatory mitigation
projects and mitigation banking.

The proposed changes to NR 103 address the process for consideration of wetland compensatory mitigation.
To make the new process clear, the department proposes a complete re-write of the decision process section
of the code under NR 103.08(4). The revision would set forth a different review process depending on the
type of activity or the characteristic of the wetland impact. When compensatory mitigation enters into a
decision, the specifics for what is required for compensation shall be found in NR 350.

A new code, NR 350, is proposed to establish requirements for mitigation projects and mitigation banking
in accordance with the requirements of the law including: a sequence of compensatory mitigation that
requires practicable on-site compensation before allowing off-site compensation and/or use of banks;
ratios for wetland replacement based on the type of wetland, proximity of the compensation site to the
area of impact, and the type of replacement project; requirements for planning and design of compensation
sites; requirements for short and long-term monitoring and management of compensation sites; financial
assurances that the sites will be constructed and maintained as approved; requirements for long-term
protection of sites as wetlands using easements or deed restrictions; a process for mitigation banking and the
responsibilities of bank sponsors and the department; and requirements for public notification on mitigation
banks and bank proposals.

SECTION 1. NR 103.03(1)(g) is amended to read:

NR 103.03(1)(g) Recreational, cultural, educational, scientific and natural aesthetic scenic beauty
values and uses.



SECTION 2. NR 103.04(4) and (11) are amended to read:

NR 103.04(4)

wat-epquamy—management—plans— Unlque and 5|qn|f|cant Wetlands |dent|ﬁed in special area management
plans (SAMP), special wetland inventory studies (SWIS), advanced delineation and identification studies

(ADID) and areas designated by the United States environmental protection agency under s. 404(c), 33
USC 1344 (c);

(11) Wild rice waters as-listed-ins—NR-19.09; and

SECTION 3. NR 103.05(3) is amended to read:

NR 103.05(3) These procedures are promulgated under ss. 281.11, 281.12(1), and 281.15,
281.37 and 283.001, Stats.

SECTION 4. NR 103.07(1m), (4) and (5) are created to read:

NR 103.07(1m) “Mitigation project” means the restoration, enhancement or creation of wetlands to
compensate for adverse impacts to other wetlands. "Mitigation project” includes using credits from a
wetland mitigation bank.

(4) "Wetland mitigation bank"” means a system of accounting for wetland loss and compensation
that includes one or more sites where wetlands are restored, enhanced or created to provide transferable
credits to be subsequently applied to compensate for adverse impacts to other wetlands.

(5) "Working day" means any day except Saturday, Sunday and holidays designated under s.
230.35 (4)(a), Stats.

SECTION 5. NR 103.08(1) is amended to read:

NR 103.08(1) The department shall review all proposed activities subject to this chapter and shall
determine whether the project proponent has shown, based on the factors in sub. (3), if the activities are
in conformance with the provisions of this chapter. The department shall, upon request, meet with a
project proponent and other interested persons to make a preliminary analysis assessment of the scope
for an analysis of alternatives and the potential for compliance with this chapter.

SECTION 6. NR 103.08(1k) is created to read:

NR 103.08(1k) (a) For the purposes of reviewing an application under this chapter, the department
may require submission of information consistent with s. NR 299.03(1).

(b) The department shall review the application for completeness within 30 days of receipt of the
application. The department shall notify the applicant of any additional information reasonably necessary
to review the application. An application may not be considered complete until the requirements of the
Wisconsin environmental policy act, s. 1.11, Stats., have been met.

(c) The applicant shall submit, at any time during the review process, additional information which
the department finds to be reasonably necessary for review of the application.

(d) The department shall protect as confidential any information, other than effluent data,
submitted under this chapter which meets the requirements of s. 283.55(2), Stats., and under s. NR 2.19.



(e) For all activities that meet the criteria listed in sub. (4)(c) 3. and that do not require
authorization under ch. 30, Stats., the department shall make a final decision on an application within 60
working days of receipt of a complete application from the project proponent.

() The 60 working day limit does not apply if the department determines that weather conditions
prevent the department from making a decision in that time frame.
SECTION 7. NR 103.08(3)(b) is amended to read:

NR 103.08(3)(b) Practicable alternatives to the proposal which will not-adversely impact awid

and minimize adverse impacts to wetlands and will not result in other significant adverse environmental
consequences;

SECTION 8. NR 103.08(3)(g) is created to read:

NR 103.08(3)(g) Any potential adverse impact to wetlands in environmentally sensitive areas
and environmental corridors identified in areawide water quality management plans.

SECTION 9. NR 103.08(4) is repealed and recreated to read:

NR 103.08(4)(a) Except as provided in par. (b), (c) or (d), the department shall make a finding
that the requirements of this chapter are satisfied if it determines that the project proponent has shown all
of the following:

1. No practicable alternative exists which would avoid adverse impacts to wetlands.

2. If subd. 1. is met, all practicable measures to minimize adverse impacts to the functional values of
the affected wetlands have been taken.

3. If subds. 1. and 2. are met, utilizing the factors in sub. (3) (b) to (g) and considering potential
wetland functional values provided by any mitigation project that is part of the subject application, that the
activity will not result in significant adverse impacts to wetland functional values, significant adverse
impacts to water quality or other significant adverse environmental consequences.

(b) For all activities that will adversely affect a wetland in an area of special natural resource interest
as listedin s. NR 103.04 or that will adversely affect an area of special natural resource interest, the
department may not consider potential functional values provided by any mitigation project that is part of the
subject application.

(c) For all activities which meet one or more of subd. 1., 2. or 3., the department, utilizing the factors
in sub. (3) and considering potential wetland functional values provided by any mitigation project that is part
of the subject application, shall make a finding that the requirements of this chapter are satisfied if it
determines that the project proponent has shown that the activity will not result in significant adverse impacts
to wetland functional values, significant adverse impacts to water quality or other significant adverse
environmental consequences. The department may limit the scope of the analysis of alternatives under sub.
(3)(b), as determined at the preliminary assessment meeting under sub. (1).

1. The activity is wetland dependent.

2. The surface area of the wetland impact, which includes impacts noted in s. NR 103.08(3), is
0.10 acres or less.



3. Allwetlands that may be affected by an activity are less than one acre in size, located outside
a 100-year floodplain, and not any of the following types:

a. Deep marsh.
b. Ridge and swale complex.

c. Wet prairie not dominated by reed canary grass (Phalaris arundinacea) tothe exclusion of a
significant population of native species.

d. Ephemeral pond in a wooded setting.

e. Sedge meadow or fresh wet meadow not dominated by reed canary grass (Phalaris
arundinacea) tothe exclusion of a significant population of native species and located south of highway
10.

f. Bog located south of highway 10.

g. Hardwood swamp located south of highway 10.
h. Conifer swamp located south of highway 10.

i. Cedar swamp located north of highway 10.

(d) For cranberry operations, the department, utilizing the factors in sub. (3) (b) to (g), shall make
a finding that the requirements of this chapter are satisfied if it determines that the project proponent has
shown that the activity will not result in significant adverse impacts to wetland functional values,
significant adverse impacts to water quality or other significant adverse environmental consequences. For
the purposes of determining whether there is a practicable alternative to a proposed expansion of an
existing cranberry operation, the analysis shall be limited to alternatives within the boundaries of the
property where the existing cranberry operation is located and on property immediately adjacent to the
existing cranberry operation. For new cranberry operations, a practicable alternatives analysis shall be
conducted which includes off-site alternatives.

(e) Mitigation projects and the use of wetland mitigation banks shall be carried out in accordance
with ch. NR 350 and any memorandum of agreement between the department and the United States
army corps of engineers that establishes guidelines for mitigation projects and wetland mitigation banks.

Note: Examples of wetland ecological evaluation methods include, but are not limited to,
"Wetland Evaluation Technique" (FHWA/COE), “Wisconsin Wetland Evaluation Methodology", "Hollands-
Magee" (IEP/Normandeau),"Minnesota Wetland Evaluation Methodology for the North Central United
States” and the "Wisconsin Department of Natural Resources Rapid Assessment Method".

Note: Examples of available land use studies include Special Area Management Plans (SAMP),
Special Wetland Inventory Studies (SWIS) and Advanced Delineation and Identification Studies (ADID).
SECTION 10. Chapter NR 350 is created to read:

Chapter NR 350
Wetland Compensatory Mitigation

NR 350.01 Purpose. (1) The purpose of this chapter is to establish standards for development,
monitoring and long term maintenance of wetland compensatory mitigation projects that are approved by



the department, and to establish procedures and standards for the establishment and maintenance of
mitigation banks.

(2) These provsions are adopted pursuant to s. 281.37, Stats.

Note: Additional information can be found in the memorandum of agreement between the
department and the United States army corps of engineers that adopts guidelines for wetland
compensatory mitigation in Wisconsin.

NR 350.02 Applicability. This chapter applies to all compensatory mitigation projects that are
considered by the department as part of a review process conducted in accordance with chs. NR 103,
131 and 132. This chapter does not apply to compensatory mitigation conducted by the department of
transportation as part of the liaison process pursuant tos. 30.12(4), Stats. This chapter does not apply to
compensatory mitigation conducted as a requirement of a federal permit issued prior to the effective date
of this rule ...[revisor insert date].

NR 350.03 Definitions. In this chapter:

(1) "Bank document” means a document that contains specifications pertaining to the
establishment, operation and maintenance of a mitigation bank, identification of the goals, objectives,
procedures for operation of the mitigation bank, and incorporates the appropriate terms and conditions of
this chapter.

(2) "Bank sponsor" means any public or private entity financially responsible for establishing and,
in most cases, operating a mitigation bank.

(3) "Compensation” or “compensatory mitigation" means the restoration, enhancement or creation
of wetlands expressly for the purpose of compensating for unawidable adverse impacts that remain after
all appropriate and practicable awidance and minimization has been achieved.

(4) "Compensation ratio" means the number of acres a project proponent shall provide at a
mitigation project compared to the acres of wetland lost from a permitted project.

(5)"Compensation search area" means an area that includes the geographic management unit
(GMU) of the impacted wetland, the county of the impacted wetland, and a circle with a 20-mile radius
from the impacted wetland.

(6) "Compensation site plan" means a comprehensive document prepared by a project proponent
or bank sponsor that provides a thorough description of a proposed compensation project.

(7) "Corrective action" means an action taken by a project proponent or bank sponsor to correct
deficiencies in a wetland compensatory mitigation project as early as possible after the problem is
noticed.

(8) "Creation” means a technique involving the establishment of a wetland where one did not
historically exist.

(9) "Credit" means a unit of measure, in acres, representing the accrual or attainment of wetland
functions and values at a compensation site.

(10) "Debit" means a unit of wetland value, in acres, that is withdrawn from the wetland mitigation
bank upon approval of a banking transaction.

(11) "Degraded wetland" means a wetland subjected to deleterious activities such as drainage,
grazing, cultivation, increased stormwater input, and partial filling, to the extent that natural wetland
characteristics are sewverely compromised and where wetland function is substantially reduced.



(12) "Enhancement" means activities conducted in existing wetlands that increase one or more
wetland functions.

(13) "Established" means a compensation site that the department determines has met
performance standards set forth in the compensation site plan.

(14) "Functional values" means the physical, chemical and biological processes or attributes that
occur in a wetland system and how society finds certain functions beneficial as listed in s. NR 103.03(1).

(15) “Geographic management unit” means one of the 22 statewide management units based on
the major river basins of the state.

(16) "Management" means actions taken at a compensation site to establish and maintain
desired habitat and human use conditions including water level manipulations, herbicide application,
mechanical plant removal, prescribed burning, fencing, signage and vandalism repair.

(17) "Mitigation bank" or “bank™ means a system of accounting for wetland loss and
compensation that includes one or more sites where wetlands are restored, enhanced or created to
provide transferable credits to be subsequently applied to compensate for adverse impacts to other
wetlands.

(18) "Mitigation bank review team” or “MBRT" means an interagency group of federal, state, local
and tribal regulatory and resource agency representatives who owversee the establishment, use and
operation of a mitigation bank.

(19) “Mitigation project” means the restoration, enhancement or creation of wetlands to
compensate for adverse impacts to other wetlands. "Mitigation project” includes using credits from a
wetlands mitigation bank.

(20) "Monitoring plan" means a specific program of data collection and analysis, conducted,
analyzed and reported by a project proponent or bank sponsor, which documents the physical, biological,
hydrological and human-use characteristics of compensation site wetlands.

(21) "On-site" means a mitigation project located within one-half mile of the impacted wetland.

(22) "Performance standards" means a list of quantifiable measures or objectives identified for a
compensation site in the compensation site plan agreed to in advance by the project sponsor and the
department, that shall be met before a compensation site can be deemed "established".

(23) "Practicable"” means available and capable of being implemented after taking into account
cost, available technology and logistics in light of overall project purposes.

(24) “Project-specific” means a mitigation project that does not involve the purchase of bank
credits.

(25) "Restoration" means a technique inwlving the reestablishment of historic wetland conditions
and functions, to the maximum extent practicable, at a site where they have ceased to exist, which can
include focus on reestablishing hydrologic conditions, plant communities, land contours and surrounding
land conditions.

(26) "Wetlands" means an area where water is at, near or above the land surface long enough to
be capable of supporting aquatic or hydrophytic vegetation and which has soils indicative of wet
conditions.



NR 350.04 Compensatory mitigation sequence. (1) Project proponents are encouraged to
consult with the department in pre-proposal conferences or during the permit application process to
identify appropriate compensatory mitigation options.

(2) The project proponent shall conduct an evaluation of potential on-site compensation
opportunities.

(3) If the department determines that the project proponent has demonstrated that it is not
practicable or ecologically preferable to conduct an on-site mitigation project, the department shall allow
the project proponent to conduct off-site mitigation.

(4) Off-site mitigation shall be accomplished by the project proponent as near as practicable to
the location of the adwersely impacted wetland and through use of any of the following off-site mitigation
options:

(a) Dewelopment of a project-specific mitigation site located within the compensation search
area.

(b) Purchase of mitigation credits from a mitigation bank with a bank site located in the
compensation search area.

(c)& Purchase of mitigation credits from a bank established prior to the effective date of this rule
...[revisor insert date], if the department determines that the bank sponsor is in compliance with a
memorandum of understanding between the bank sponsor and the department that requires the bank
sponsor to restore wetlands in the geographic management units of its customers.

(5) Purchase of mitigation bank credits shall be from a bank that is listed on the state registry of
approved banks pursuant to s. NR 350.13.

(6) If a project proponent opts to purchase mitigation bank credits, the project proponent shall
provide to the department a written affidavit that the purchase occurred, providing the name of the
mitigation bank, the acres purchased and the signatures of both the project proponent and the bank
sponsor.

NR 350.05 Planning for a mitigation project. (1) Mitigation projects may inwlve one or a
combination of techniques including restoration, enhancement or creation of wetlands. Restoration is the
preferred technique.

(2) When practicable, compensatory mitigation should result in a project with a similar plant
community type to the wetland being impacted.

(3) Unless the wetland impacted by the permitted activity is a deep marsh or a shallow open
water community, creation of ponds or deepwater habitats as a mitigation project may not be accepted by
the department.

(4) When practicable, compensation sites may not rely on structures that require active
maintenance and management.

(5) Compensation sites shall include a zone of vegetated upland adjacent to the wetland that the
department determines is adequate to filter run-off entering the wetland.

NR 350.06 Amount of compensatory mitigation required. (1) The department shall
determine the number of acres of compensation required based on sub. (2) and shall inform the project
proponent of the determination. Except as provided in sub. (2), the compensation ratio is 1.5:1, which
means 1.5 acres of compensation for each acre of impacted wetland.



(2) A compensation ratio of 1:1 may apply if the project proponent demonstrates to the
satisfaction of the department that the following conditions are met:

(&) Credits will be purchased from a mitigation bank that is listed on the state registry of
approved banks pursuant to s. NR 350.13.

(b) The permitted project will not impact any of the following types:
1. Deep marsh.
2. Ridge and swale complex.

3. Wet prairie not dominated by reed canary grass (Phalaris arundinacea) to the exclusion of a
significant population of native species.

4. Ephemeral pond in a wooded setting.

5. Sedge meadow or fresh wet meadow not dominated by reed canary grass (Phalaris
arundinacea) tothe exclusion of a significant population of native species and located south of highway
10.

6. Bog located south of highway 10.

7. Hardwood swamp located south of highway 10.
8. Conifer swamp located south of highway 10.

9. Cedar swamp located north of highway 10.

NR 350.07 Site crediting. (1) The total number of acres of credit at a compensation site or
mitigation bank site shall be calculated by the department based on information provided in the
compensation site plan pursuant to s. NR 350.08.

(2) The location of wetland boundaries for use in calculating acreage of wetland at a
compensation site shall be made consistent with s. NR 103.08 (1m).

(3) Credit for restoration shall be one credit acre for every one acre restored.

(4) Credit for enhancement can range from no credit to one credit acre for every acre of wetland
enhanced. The appropriate amount of credit shall be determined by the department based on a
comparison of the functional values of the current condition of the site and the projected functional values
of the completed compensation site. Proposed management activities on pre-existing, fully functioning
wetlands will typically receive no credit. Re-establishment of historic hydrology, land contours and plant
communities on substantially degraded wetland sites will typically receive higher credit. In some cases,
intensive management activities based on an approved plan and backed with financial assurances that
the work will be conducted, may receive credit. Proposed activities that result in conversion of one
wetland type to another wetland type will generally not be given credit unless there is a demonstrated
value in doing so.

(5) Creation shall only be allowed if the department determines that the planned creation will
provide significant wetland functional values. Because of the greater difficulty, poorer track record and
the longer time scale involved in the development of wetland functions for wetland creation projects, any
creation accepted by the department for project-specific compensation shall receive one-half credit acre
for each acre of wetland created, unless the applicant can demonstrate to the satisfaction of the
department that the circumstances warrant greater credit.



(6) Credit for establishment of an adequate zone of vegetated upland, as required ins. NR
350.05(5), shall be one credit acre for every 10 acres of adjacent vegetated upland. Restoration efforts
on adjacent uplands that provide additional ecological functions to the site, beyond filtering run-off, may
receive one acre of credit for every 4 acres of adjacent upland restored.

(7) Wetland-like projects used primarily as stormwater or wastewater treatment facilities, including
features covered by s. NR 103.06 (4), will not receive credit as mitigation projects.

NR 350.08 Compensation site plan requirements. (1) For any proposal to construct a
compensation site, either for project-specific compensation or for a mitigation bank site, a compensation
site plan shall be prepared by the applicant or bank sponsor and approved by the department.

(2) The purpose of the compensation site plan is to demonstrate that the applicant has sufficient
scientific expertise to carry out the proposed compensation project work; to outline the construction plan
and techniques, project goals and objectives, performance standards, monitoring plan and long term
management plan; to demonstrate that the applicant has sufficient financial resources to assure the
project is built according to the plans and specifications, and will be monitored and maintained as
proposed; and to provide evidence that the site will be maintained as wetland in perpetuity.

(3) An adequate compensation site plan shall include the following information: identification of
the site plan dewvelopers and their expertise; general description of site plan; location of site; description of
pre-project baseline conditions including soils, hydrologic conditions, current land-use and current plant
communities present; site map; description of design features; goals and objectives for the site;
performance standards; construction inspection plan; post-construction monitoring plan; management
plan for future maintenance of wetland conditions; provisions for long-term ownership and protection of
site; implementation schedule for construction and monitoring; and a plan for financial assurances.

NR 350.09 Construction inspection and monitoring requirements. (1) GENERAL. The
compensation site plan approved by the department under s. NR 350.08, shall include a construction
inspection plan, a post-construction monitoring plan and a management plan for each compensation site.

(2) CONSTRUCTION INSPECTION. (a) The applicant shall inform the department of the progress of
construction and shall provide full access to the department for site inspections.

(am) The department shall conduct an inspection prior to the completion of construction to
identify any problems and shall provide notice of the problems to the project proponent or bank sponsor
within one month of the inspection.

(b) The applicant shall receive written approval from the department before implementing any
substantial deviations from the approved compensation site plan.

(c) Within one month after the completion of construction, the project proponent or bank sponsor
shall provide an as-built report to the department. This report shall summarize the construction activities
including how problems noted in par. (am) have been addressed, note any changes to the construction
plan that occurred, and provide as-built plan sheets of the site. The as-built report shall serne as the
basis for the final construction inspection.

(d) Afinal construction inspection shall be conducted by the department within one month after
receipt of the as-built report in par. (c) to determine whether the site was built in accordance with plans
and specifications.

(e) After the final construction inspection, the department shall provide the applicant or bank
sponsor a list of corrective actions and order completion by a specific date.

() The applicant or bank sponsor shall certify to the department evidence that all corrective
actions identified under par. (e) have been addressed.



(g) The department shall issue a letter of compliance to the applicant or bank sponsor after the
department determines that construction and all corrective actions are complete.

(h) After the department issues a letter of compliance, the department shall reevaluate the
amount of required financial assurance.

(3) POST CONSTRUCTION MONITORING. (&) The purpose of post construction monitoring is to
determine whether performance standards established for the site in the compensation site plan are
being met, identify trends in wetland functions at the site and identify the need for corrective actions.

(b) Performance standards shall be established for each compensation site in the compensation
site plan prepared by the project proponent or bank sponsor and approved by the department pursuant to
s. NR 350.08. These performance standards represent the minimum objectives that shall be met in order
for a site to be deemed established by the department. Ata minimum, the performance standards shall
include all of the following:

1. The number of acres of land delineated in the final monitoring year that meet the wetland
definition.

2. Adescription of an acceptable hydrologic regime.
3. The acceptable level of occurrence of invasive species.
(c) The monitoring plan shall take into consideration unique aspects of each site.

(d) The monitoring plan shall include a monitoring schedule of adequate frequency and duration
to measure specific performance standards and to assure long-term success of the stated goals for the
site.

(e) The monitoring plan shall be sufficient to assess trends in wetland function at the site and
the degree to which the performance standards for the site are met.

(f) For all bank sites, a monitoring report shall be provided to the department annually for a period
of at least 5 years after the date of the letter of compliance identified under sub. (2)(g). The monitoring
report shall include, but is not limited to, all of the following:

Note: Based on the 2001 report on wetlands mitigation by a committee of the National Research
Council, monitoring to determine compliance with performance standards, and management to ensure
this compliance, is likely to take more time than the 5-year minimum specified.

1. Arestatement of the compensation site plan goals, objectives and performance standards.

2. ldentification of any structural failures or external disturbances on the site.

3. Adescription of management activities and corrective actions implemented on the site during
the past year.

4. A summary of and full presentation of the data collected during the past year.
5. A site map showing the locations of data collection.
6. An assessment of the presence and level of occurrence of invasive species.

7. An assessment of the degree to which performance standards are being met.
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8. Proposed corrective actions to improve attainment of performance standards.
9. Anarrative summary of the results and conclusions of the monitoring.

(g) Based on review of the monitoring report, the department may require implementation of
corrective actions listed under par. (f) 8. or other corrective actions identified by the department
necessary toimprove attainment of the site’s performance standards.

(h) Atthe end of the monitoring period, the department shall issue a final letter of compliance to
the project proponent or bank sponsor if the department determines that the site is successful and
established.

(i) After the department issues a final letter of compliance, the department shall release the
financial assurances under s. NR 350.10.

(4) MANAGEMENT PLAN. (a) The purpose of the management plan is to lay out the specifics for
how the site will be used, how the site will be maintained, who will be responsible for the work and the
schedule for these activities.

(b) The project proponent or bank sponsor shall include short and long-term plans for
management activities that may include prescribed burns, invasive species control, fencing, signage and
water level manipulation.

(c) The management plan shall be clear as to what conditions will trigger needs for certain
maintenance or management activties.

NR 350.10 Financial assurances. (1) GENERAL. The department may require a performance
bond, irrevocable letter of credit, irrevocable escrow account, irrevocable trust account or other financial
assurance to insure that a mitigation project is constructed, operated, monitored and maintained in
accordance with the approvals issued by the department and other agencies inwolved in the approval
process.

(2) TERM. Financial assurances may be required for both site construction activities and post-
construction monitoring and care. Financial assurances to guarantee adequate post-construction
monitoring and care shall be for a specified time period after construction is complete, or after success
criteria are met, depending on the type of project.

(3) LEVEL OF FINANCIAL ASSURANCE. The department shall determine the level for financial
assurance based upon the estimated costs of the construction, operation, monitoring and maintenance of
the mitigation project. The costs may include any costs for corrective actions which may be required to
bring the project into compliance.

(4) REQUIREMENTS FOR FINANCIAL ASSURANCE. Financial assurance instruments shall meet
requirements determined by the department to be reasonably necessary to assure proper construction,
operation, monitoring and maintenance of the mitigation project. Requirements shall, at a minimum,
include:

(&) Forms of financial assurance, which include a third party as obligor, shall be issued by an
entity authorized to do business in this state.

(b) Any financial assurance shall provide that the financial assurance cannot be canceled or
modified except after not less than 90 days notice in writing to the department by certified mail. Not less
than 30 days prior to the cancellation or modification of the financial assurance, the project proponent
shall deliver to the department a replacement for the financial assurance that is acceptable to the
department. If the replacement financial assurance is not provided and accepted, the original financial
assurance shall remain in effect.
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(c) The financial assurance shall provide that the project proponent will faithfully perform all
requirements of the approvals for the project. If the project site or the mitigation bank is transferred, the
new owner or successor in interest shall provide the necessary financial assurance in the amount
required for the project.

(d) The financial assurance shall be payable tothe “State of Wisconsin, Department of Natural
Resources”.

(5) REEVALUATION OF THE AMOUNT OR FORM OF FINANCIAL ASSURANCE. In accordance with s. NR
350.09, the department may periodically reevaluate and adjust the amount or form of financial assurance
to reflect completion of tasks which are required under the department’s approval.

(6) MULTIPLE PROJECTS. A person who obtains approval for 2 or more mitigation projects may
elect, at the time of the approval for the second or subsequent site, to provide a single form of financial
assurance in lieu of separate assurances for each site.

(7) MULTIPLE JURISDICTIONS. In cases where more that one regulatory authority has jurisdiction, a
cooperative financial security arrangement may be dewveloped and implemented by the regulatory
authorities to awid requiring the project proponent or bank sponsor to prove financial assurance with
more than one regulatory authority for the same compensation site.

(8) CHANGING METHODS OF FINANCIAL ASSURANCE. A project proponent or bank sponsor may
change from one method of financial assurance to another with written approval from the department.

(9) BANKRUPTCY NOTIFICATION. A project proponent or bank sponsor shall notify the department
by certified mail of the commencement of any woluntary or inwluntary proceeding under bankruptcy code,
111 USC, et seq., naming the project proponent or bank sponsor as debtor, within 10 days of
commencement of the proceeding.

NR 350.11 Long-term protection of compensation sites and mitigation bank sites. (1) A
bank sponsor or person responsible for development of a project specific compensation site under this
chapter shall grant a consernvation easement under s. 700.40, Stats., to the department to ensure that the
restored, enhanced or created wetland will not be destroyed or substantially degraded by any subsequent
owner of or holder of interest in the property on which the wetland is located. At a minimum, the
consenvation easement shall include any zone of vegetated upland adjacent to the wetland, identified
under s. NR 350.05 (5) and credited under s. NR 350.07 (6). The department shall revoke the permit or
other approval if the holder of the permit fails to provide the conservation easement.

(2) The department shall modify or release a conservation easement issued under sub. (1) if the
conditions in s. 281.37 (2m), Stats., apply.

NR 350.12 Process for establishing a mitigation bank. (1) A prospective bank sponsor shall
prepare a bank prospectus and provide copies to both the department and the United States army corps
of engineers. The bank prospectus shall at a minimum include the following information:

(a) Identification of the bank sponsor and purpose of the bank.

(b) Identification of consultants or experts to be inwlved in design of the bank’s compensation
site.

(c) Location of the proposed compensation site.

(d) General description of current ownership and land-use at the compensation site.
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(e) General description of anticipated design concept for wetland restoration, enhancement or
creation at the proposed compensation site.

(2) Upon receipt of a bank prospectus, the department shall:
(&) Facilitate a meeting of the mitigation bank review team within 60 working days;

(b) Provide to the prospective bank sponsor the department’s written opinion as to the likelihood
that a proposed compensation site will comply with the requirements of this chapter.

(3) Based on comments received from the department and other members of the MBRT, a
prospective bank sponsor shall prepare a draft bank document and provide copies to both the department
and the United States army corps of engineers. The draft bank document shall include the following
information:

(@) Information required under sub. (1).

(b) A draft compensation site plan for each proposed compensation site developed in accordance
with s. NR 350.08.

(c) Information on the operation of the bank including the expected number of credits, provisions for
sale of credits, accounting and reporting procedures, and provisions for site inspections.

(d) A discussion of the persons responsible for management of the bank accounting, long-term
ownership of the bank site, monitoring of bank site and maintenance and management of the bank site.

(e) A proposed consenation easement for the bank site pursuant to s. NR 350.11.

() A proposed schedule that includes, at a minimum, a timeline for finalizing the bank document,
construction and monitoring.

(4) Upon receipt of a draft bank document, the department shall:
(@) Facilitate finalization of the bank document.

(b) In accordance with sub. (5), issue public notification that a draft bank document has been
received and is under review.

(c) Provide to the prospective bank sponsor the detailed comments of the MBRT and a listing of
state permits or approvals that may be required for construction of any proposed bank sites.

(5) Public notification. (a) The department shall develop a news release for each draft banking
document to include all of the following information:

1. The name of the bank sponsor.
2. A brief description of the bank including all bank sites.

3. The name and address of a contact within the department who can receive comments and
respond to questions.

4. Adate by which the department will accept and consider comments.
(b) When deemed appropriate by the department, any other department notice, including a

notice required under statute or administrative rule, containing the information in par. (&) may be used in
lieu of a news release.
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(c) The department shall distribute the news release or legal notice to appropriate news media in
the vicinity of the proposed action.

(6) Once all concerns of the department and MBRT have been addressed by the prospective
bank sponsor to the satisfaction of the department, the bank sponsor shall prepare a final bank
document. The department shall be a signatory to the bank document pursuant to s. NR 350.13(2).

(7) Upon receipt of the final bank document with the signatures of all members of the MBRT, the
department shall include the bank on the state registry pursuant to s. NR 350.13 (1).

NR 350.13 Mitigation banking. (1) The department shall maintain a registry of all mitigation
banks in the state that have been approved by the department as eligible to sell credits. This registry shall
include information on the bank sponsors, the location of bank sites and the number of available credits
determined under sub. (5). The department shall provide a copy of the registry to anyone who requests it.

(2) The bank document is the record of department and MBRT concurrence on the objectives
and administration of a mitigation bank. The secretary or designee shall sign for the department and this
signature on the bank document constitutes department approval of the bank. The terms and conditions
of the bank document may be amended, subject to notification and approval of the department and the
MBRT. Failure to comply with the terms of the bank document may result in removal from the state
registry under sub. (1).

(3) The bank sponsor is responsible for establishing a mitigation bank site in accordance with an
approved compensation site plan, administration of the accounting of debits and credits, conducting
required corrective actions, providing required monitoring and status reports to the department and the
MBRT, and assuring long term maintenance and protection of the site. Bank sponsors may request that
more than one compensation site be included in a bank.

(4) Participation in the establishment of a mitigation bank does not constitute ultimate
authorization for specific activities, as excepting the activities from any applicable requirements, or as pre-
authorizing the use of credits from that bank for any particular activity.

(5) The total potentially available credits at a bank shall be determined by the department and
the MBRT pursuant to s. NR 350.07. The total available credits shall be stated in the bank document and
reflected on the registry. The total credits derived from wetland creation or restoration of adjacent
uplands shall be limited that:

(@ No more than 25% of the final total credits can be the result of wetland creation; and

(b) No more than 15% of the final total credits can be the result of restoration of adjacent
uplands.

(6) Site conditions and performance will determine the timeline for actual release of bank credits.
Credits will be released as performance standards, established in the monitoring plan under s. NR
350.09, are met.

(7) The bank sponsor may sell or use a portion of the total potentially available credits before the
mitigation bank site is deemed established by the department and MBRT. The actual schedule for release
of credits shall be set forth in the bank document. In that schedule, the department may allow:

(@) Release of up to 10% of total estimated credits when the bank document is signed by all
parties.

(b) Release of up to 20% of total estimated credits when the department issues the letter of
compliance specified in's. NR 350.09 (2)(9).
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(c) Release of up to 30% of total estimated credits upon receipt by the department of the
monitoring report for year 2 after construction.

(d) Release of 100% of credits after the department receives the final year monitoring report and
determines that the site has satisfactorily met all performance standards established in the compensation
site plan.

(8) By January 30 of each year that a bank is in operation, the bank sponsor shall provide a
report to the department that provides an accounting of bank credits and debits using the format
established in the bank document. The department shall provide a letter of concurrence to the bank
sponsor within 30 days of receipt of this report and shall reflect the appropriate information on the bank

registry.

NR 350.14 Enforcement. (1) Violations of this chapter may be prosecuted by the department
under chs. 23, 30, 31, 281 and 283, Stats.

(2) Any agent or employee of the department shall at all times be given reasonable access to
any and all parts of a project site and may enter upon any property to investigate the project.

(3) A\violation of a permit, approval, contract or order issued relating to a project under this
chapter is a violation of the statutes or rules relating to the issuance of that permit, approval, contract or
order.

(4) The department may remowve a party from the approved wetland banking registry for failure to

comply with the requirements of the registration after notice and an opportunity for hearing in accordance
with the procedures in ch. 227, Stats.

The foregoing rules were approved and adopted by the State of Wisconsin Natural Resources
Board on June 27, 2001 and September 26, 2001.

The rules shall take effect on the first day of the month following publication in the Wisconsin
administrative register as provided in s. 227.22(2)(intro.), Stats.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

Darrell Bazzell, Secretary
(SEAL)
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